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value —

the return of the land
question in planning

The recent protests against the High Court decision on rights to
wild-camp in Dartmoor National Park have spurred renewed
interest in land justice issues—and this connects not just with
access but also with wider questions of ownership and
development land values, says Edward Shepherd

The political spotlight is once again on the land
question in England. This was recently demonstrated
by the January 2023 protest that brought over
3,000 people to Dartmoor. They came to express
their displeasure at the High Court case brought by
Alexander Darwall, hedge-fund manager and owner
of part of the moor, that resulted in the end of the
right to wild-camp across the whole of the National
Park. That this was one of the largest land actions in
British history! brings home the strength of feeling
that was provoked by the injustice of one millionaire
using his resources to extinguish the right for us all
to spend a night under the stars in a National Park,?
albeit one which is extensively privately owned.?
There followed a permissive agreement with
some Dartmoor landowners that now enables
people to camp on parts of their land, but in return
for a fee paid from public funds by the Dartmoor
National Park Authority.* So, wild-camping on
Dartmoor is no longer possible with the sense of
freedom that comes with not having to ask
permission or engage in the kind of transactional
relationship that characterises so much of life away
from wild places. The severance is a deeply
symbolic and keenly felt loss for many people.

The land question in early planning

The National Parks were, of course, established in
1949 in the crucible that birthed the modern town
and country planning system. Indeed, the land
question is at the heart of planning. As readers
will know, there is a long pre-history to the 1947
system’ of planning in England. This is a story of the
entanglement of different campaigns and agendas
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(housing, health, rural, design, conservation, land)
that converged via a common concern with the
social, environmental and economic impacts of the
combination of private landownership, limits on land
access, and uncontrolled development.

In the late 19th and early 20th centuries, landowners,
particularly speculative ones, were often cast as
parasites who benefited unjustly from their monopoly
power as rentier owners of a limited resource.
Classical economist David Ricardo famously claimed
that ‘the interest of the landlord is always opposed
to the interest of every other class in the community’,
a view that guided the land campaigns of liberals and
Fabians alike. However, while there was pressure
from some quarters for a fundamental transformation
of landownership via land nationalisation, there was
ultimately more mainstream political support for a
more moderate approach that targeted the rents of
landowners via taxation, rather than their fundamental
ownership of land.

Of course, these debates crystallised in the
planning system via what we now refer to as ‘land
value capture’. Although there had been limited
provisions in earlier planning legislation, the 1947
planning system addressed the land value issue
comprehensively. It included a development charge,
equating to 100% of development value,® that
would be payable to the State by the developer
following the granting of planning permission.
Further, compulsory purchase would be at existing-
use value (EUV), rather than at a price that included
development value.

Together, these measures would mean that the
State (acting on behalf of the community) would
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collect all of the land value created by new
development, which was, in the terminology of
classical economics, a form of rent. These measures
were accompanied by a ‘once and for all" £300million
fund to compensate landowners in cases of hardship
caused by the transition to the new system. Therefore,
the 1947 system as originally enacted nationalised
both development rights and development land
values, while leaving the underlying system of
landownership otherwise largely undisturbed
(compulsory purchase aside).

The combination of a development charge at 100%
of development value and a compulsory purchase
system based on EUV was of fundamental
importance, because it meant that, in theory, a
landowner would be no worse or better off if their
land was acquired via a private transaction or via
compulsory purchase. In effect, the financial
provisions of the 1947 system were intended to
abolish the market in development values by
seeking to ensure that all land would be transacted
at EUV. This, it was hoped, would bring private and
public interests into closer alignment with regard to
land development, because (in theory) landowners
would no longer chase the gains of development
value but would instead make their land available
for the most socially beneficial use (as determined
by the planning system) rather than the most
profitable.

Monopoly power of landowners

The problem was that with the right to develop
and to development value thus alienated from other
rights of landownership, and a private market in

‘The contradiction
between State
control of
development
and private
ownership of
development
land that had
been introduced
by the planning
system was not
overcome'’

land maintained, landowners retained much of their
power over land supply and their power to demand
rents in return for making their land available for
development. Many continued to demand prices
that included some development value, and many
opted to withhold land from development until such
time as the development charge would be repealed
and they would, once again, be able to command
full development value. Therefore, despite the
attempt to abolish the market in development
values, they continued to be traded and priced in
the land market. The contradiction between State
control of development and private ownership of
development land that had been introduced by the
planning system was not overcome.

Indeed, the development charge was abolished
by the incoming Conservative government in 1953.
However, because the basis for compulsory purchase
remained at below market value, this introduced a
dual-price system for development land, widely
perceived as unfair because a landowner would be
worse off if their land was compulsorily acquired
by the State rather than by private transaction.
Market value was later introduced as the basis for
compulsory compensation by a Conservative
government via the Town and Country Planning
Act 1959.

Struggles over the distribution of land rent

The subsequent history of development taxation/
land value capture is the story of a restless search
for an approach that would enable the State to
collect some development value while also providing
a sufficient supply of development land to meet
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government objectives.® At risk of oversimplification,
the post-war history of this policy area until the
1980s broadly constituted attempts by Labour
governments to bring more development land

into public ownership along with a proportion of
development value, and attempts by Conservative
governments to leave private ownership of
development land largely undisturbed but to

tax development gains and increase the supply

of development land via the planning system.

There was therefore general consensus regarding
the need for the State to collect (or retain)’ a
proportion of development value. There was less
agreement regarding the proper method and how
much development land and its value should be
owned by private landowners.

A consistent feature in how these debates were
framed was the figure of the speculative landowner.
As with 19th century debates, the rent-capturing
behaviour and monopoly power of speculative
landowners was considered an appropriate and
politically acceptable target for the taxation of
development gains. This was particularly acute in
inflationary periods that were characterised by
rapidly increasing land and property prices, such
as those that pertained in the early 1960s and
1970s and which prompted Conservative
governments to introduce a limited and largely
symbolic speculative gains tax in 1962 and to
propose a development gains tax that was
ultimately introduced via the Finance Act 1974.

The technical containment of land rent
debates

The English land value capture regime since
the 1980s has been based on a system of locally
negotiated planning obligations which have been
combined, since 2010, with the Community
Infrastructure Levy (CIL) in local authorities that have
chosen to adopt it. These instruments have been
relatively successful in displacing and containing
fundamental political questions about the pattern
of private landownership and concentrations in
ownership of land value. This is because they are
predicated on an ideological acceptance of the
commodification of land and, specifically, land rent
as development value which is now haggled over
between public and private interests. Rather than
the kind of high-profile national measures and
debates targeting development gains and private
ownership of development land that characterised
the decades following 1947 such questions started
to be worked out by professional experts in local
plan-making and on a site-by-site basis via the
planning application viability process.

The politics of rent at the heart of the land
question came to be contained in the technical
calculations of development viability consultants
and reduced to transactional negotiations between
local authorities and developers and landowners to
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agree how development value should be apportioned.
Political pressure regarding the land question was
also arguably reduced as a result of the expansion
of home-ownership, which produced a coalition of
small landowners who had an interest in increasing
house prices.8 However, by entangling land value
capture policy so closely with housing supply via
what we now call Section 106 agreements, the
seeds were sown for a new political rupture around
the land question.

The re-politicisation of land rent

Once again it has been inflationary conditions that
have brought the land question back out into the
open in English planning. First, it was the housing
affordability crisis in London and the South East
of England that prompted action. In the years
following the rediscovery of housing supply as a
policy problem in the early 2000s,° there came to
be overwhelming evidence that some landowners
were retaining a larger and larger proportion of
development value at the expense of affordable
housing. This was due to the market norms that
were reinforced by how professionals were using
the residual method of valuation in their viability
assessments, which are subject to significant
uncertainties due to their being based on
contestable predictions of future costs and values.°

This created political pressure to make the viability
process more transparent to the public and to
standardise the approach to development viability
in planning to more closely control assumptions
regarding developer profit and returns to
landowners, which led to the 2018 adjustments to
the national planning viability guidance in England.™
These sought to ensure that developers would
properly factor in the anticipated cost of policy-
compliant developer contributions in the price paid
for land, thereby in theory reducing inflationary
pressure on land prices and redistributing a higher
proportion of development land value for public
benefit. However, an opportunity was missed to
clearly specify what constituted a ‘reasonable’
return to the landowner in viability terms.?

Proliferation of land value capture tools in
search of a political fix

Since then, the land value capture debate has
rumbled on. The Levelling-up and Regeneration Bill
contains provisions for the introduction of a new
Infrastructure Levy that is intended to replace CIL
and largely replace Section 106, which will be
retained for restricted purposes. This is the most
high-profile proposed change to the land value
capture regime and is intended to reduce delays
and increase responsiveness to market movements
by basing contributions on achieved, rather than
predicted, prices.'® However, there are other
proposals in the pipeline that in different ways
seem to target development value either directly or
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‘We are living through a political moment that is once again being shaped by the convergence of various pressures

concerning housing, landownership, the environment, and the distribution of economic rent in land’

indirectly. These include proposed community land
auctions, the Building Safety Levy, biodiversity net
gain, and adjustments to the compulsory purchase
process which appear to be intended, in part, to
more closely control how development value is
calculated via Certificates of Appropriate Alternative
Development.

The government even consulted in June 2022 on
a proposal to ensure that land compulsorily acquired
for some public purposes is purchased at an amount
less than market value,' and a version of this idea
has since found its way into a Levelling-up and
Regeneration Bill amendment via the House of Lords.
This was predictably met with some consternation
by professionals concerned about the perceived
attack on the ‘equivalence principle’ that would result
in the return of a dual market in land."™ However,
little thought appears to have been given by
policy-makers to the interaction of these various
measures and how they may work in practice
(including any potential ‘upside’ value impacts, such
as may be possible through biodiversity net gain),
beyond a vague pledge to ensure that at least as

much affordable housing is secured as under the
present regime.

The impression is one of a government casting
about for ideas on how to manage the political risk
arising from the interaction of England’s system of
private landownership, severe inequalities of wealth
held in land, and the supply of genuinely affordable
housing. Pressure has mounted to the extent that
the government felt it needed to act, yet the current
proposals are unclear, more recent ones (such as
community land auctions) seem rushed, and the
2018 planning guidance change fudged the issue of
what constitutes a reasonable return to a landowner.
There seems to be a lot of political bluster but little
in the way of political will for a real transformation
of the development land market of the kind that
may be required to fix a dysfunctional system
that has demonstrably poor distributional effects,
particularly concerning access to housing that is
affordable.

Fundamentally, policy-makers are constrained by
the ongoing system of private landownership, the
commodification of development land value, and
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the monopoly power of landowners to withhold
the supply of development land in market or policy
environments that do not favour them, combined
with the current requirement to pay market value
for land compulsorily acquired.

The return of the rentier archetype

Of course, some parts of the development lobby
would argue that it is the planning system that is
behind poor distributional outcomes as it limits the
supply of development land,® thereby limiting
the supply of housing and prompting more intense
and dense development of sites (which may also
be encouraged by some local authorities keen to
increase the size of the planning gain pie'’). However,
there has been increasing acknowledgement of the
role of landowners in the land supply issue.

In particular, the spotlight has shone on larger
housebuilders and their development land-banks.
Housebuilders argue that they need a large land-
bank that includes both strategic and ‘oven-ready’
sites to mitigate planning uncertainty and the
complexity of development.'® Others argue that
housebuilders benefit from the value of their land
assets increasing over time, and are incentivised
to bring sites forward at a moderate pace so as to
maximise profitability (or rent-extraction) over
supply.'®

Whatever side you are on, the land-banking question
has arguably taken some of the focus away from
the planning system as being the main cause of
housing supply issues. Indeed, housebuilders are
not merely seen by policy-makers and politicians as
the suppliers of new homes that need land as an
input into the manufacturing process, but also as
land businesses or, more accurately, rentier land
speculators.?9 This recurrent role in the politicisation
of the land question is now largely played by the
volume housebuilders, whose political fortunes
are on the wane following the post-global financial
crisis boom years of Help to Buy (although they still
wield significant power owing to their dominance of
new housing supply). Indeed, the Home Builders
Federation has produced a paper that sets out
what it sees as the numerous new regulatory
requirements that are increasing housebuilders’
costs and are, for them, symptomatic of a change
in their political circumstances.?’

The land justice movement

However, until Mr Darwall’s recent strategic
misstep, because the focus in England has been so
strongly on land issues as filtered through the lens of
the housing crisis and housebuilding, little mainstream
political attention has been paid towards the wider
issues and inequalities of landownership and
access to land.?2 Since the Dartmoor High Court
decision, there has been renewed mainstream
political interest in broader land justice issues. The
Labour Party has now pledged to pass a Right to
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Roam Act in England and restore the right to
wild-camp on Dartmoor.23 The Dartmoor National
Park Authority has also confirmed that it will seek
to appeal the High Court decision. Whatever the
ultimate judgement regarding the interpretation of
the law, now that permission to appeal has been
granted,?* the process of fighting the case will
attract further media and political attention and will
maintain mainstream political pressure on land
justice issues.

We are living through a political moment that is
once again being shaped by the convergence of
various pressures concerning housing, landownership,
the environment, and the distribution of economic
rent in land. While many of those who participated
in the January 2023 land action on Dartmoor may
not have heard of land value capture, these debates
cut to very similar sets of concerns. Whereas the
Dartmoor protest was about the loss of the right
to wild-camp in a National Park, it was also an
expression of disgust at the wealth and power
inequalities that come with large concentrations
of landownership.

Land value capture is about the social redistribution
of this wealth. Some may argue that this wealth
should be redistributed because it is fundamentally
unjust that private landowners should benefit from
all of the value uplift created by development that
is valuable, in part, because of public effort and
investment. Others may accept that some
redistribution of this wealth is needed for pragmatic
reasons to do with funding public infrastructure
on which new development has an impact. Some
may take the view that, because current forms of
land value capture are based on the ideological
naturalisation of land as a commodity and legitimise
the idea of development value as a gain to private
landowners, they merely facilitate the rent-based
financialisation of land?® and compound and reinforce
the structural inequalities that are built into our
current system of landownership.

Whatever one's view of land value capture, it is
clear that the land question, and the version of it
contained in land value capture debates, is not going
away any time soon.

® Edward Shepherd is Senior Lecturer in Planning and
Development at Cardiff University and is currently working
on an Economic and Social Research Council-funded
project called ‘ldeology, housing and land value capture:
uncovering the politics of development land value’
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